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)
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TO THE HONORABLE TANI CANTIL-SAKAUYE, CHIEF JUSTICE,
AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE
SUPREME COURT OF THE STATE OF CALIFORNIA:

Pursuant to Rule 8.500, California Rules of Court, Rob Emert defendant

and appellant, hereby petitions this Court to grant review of the decision of the Court of

Appeal for the 4% Appellate District, Division 1, filed on 02/14/24, which affirmed his

denial of a rehearing request dated 01/30/24 and and attached appendix G. A copy of the

opinion of the Court of Appeal is attached as appendix “I”.
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San Diego County Superior Court Local Rules, rule 2.1.18......cccccceevviiecnriananns 1,2

| Rob Emert, declare,

Rob Emert affidavit to the honorable court regarding
page humber and word count according to the
California Supreme Court Rules of Court.

The page count is 25 pages taking out exhibits and other items not included in the page
count. The word count certification is found in the word count section, but it is well below
the maximum word count of 8400. For simplicity and for ease of review for your honors, |
did my best to bookmark one document well. In addition, I am filing an application for a
Application for Permission to File an Oversized Petition for Review. The exhibits that are
included in this have simply been ignored by the lower court and is the main reason I would
like them included in this petition for review. Me and my children have been truly terrorized by
a few withing the San Diego divorce industry and I would appreciate this court providing justice
for me and my children and to send a message that what you see in my petition will not be
tolerated. | am not an attorney and have simply done my best. If | have made an error,

please give me the opportunity to remedy it. Thank you.
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l. Introduction

This case involves an appeal to vacate and void orders from the trial court where the
judicial officer simply lacked jurisdiction for many reasons including a properly filed

peremptory challenge.

For two years, custody had been evenly split 50/50 under two judges, based on three family

court services reports and two child interviews. (exhibit M)

In February 2021, Commissioner Ratekin took over the case. Despite two years of 50/50

custody, she:

e Immediately stated intent to remove my 14-year-old son into residential care
without evidence. ( exhibit Q)

e Denied my properly filed CCP §170.6 peremptory challenge. ( exhibit NN)

e Acted as an unauthorized temporary judge barred by California Rules of Court, rule
2.818(c)(3) (appendix D)

e Terminated my parental rights without proof of unfitness, violating due process
(03/30/21 min order)

e Ignored my child's affidavits, witness statements, and pleas to the court (exhibit A)

e Exhibited clear bias and prevented questioning of withesses (exhibit Q)

e Recused herself but continued issuing orders without jurisdiction. (exhibit LLL and

appendix F)
Ratekin also ignored:

e My therapist letter indicating | was mentally fit. ( exhibit N)
e Police report showing domestic violence by my ex-wife. (exhibit S)
e Ongoing conflict of interest from her supervisor's wife's relationship with my ex-

wife. (Andrea paystub and school employee print out)
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This misconduct culminated in a major heart attack brought on by extreme stress. (exhibit
B) On the very day she finally recused, Ratekin maliciously imposed supervised visitation
based solely on an unrelated witness affidavit as retaliation, absent any evidence of

unfitness.

Through these violations, Ratekin separated me from my child absent due process. | have
diligently appealed the unlawful rulings resulting from conflicts of interest, falsified
records, and denial of impartial proceedings. However, relief has focused on procedural

issues versus the merits.

I now petition the California Supreme Court seeking review of the merits. Ratekin's
shocking ethical breaches and constitutional violations have wrongfully deprived me of
custody rights without due process. | pray the merits may be properly evaluated so that |

can defend my sacred parental rights before an impartial tribunal.

Il. Issues Presented for Review / Statement of Issues

1. Whether the trial court violated Local Rule 2.1.18 by allowing Commissioner
Ratekin to act after petitioner's timely peremptory challenge under CCP §170.67

2. Whether Commissioner Ratekin's oversight as an unauthorized temporary judge
barred by California Rules of Court, rule 2.818(c)(3) renders her orders void?

3. Whether improper denial of petitioner's properly filed CCP §170.6 peremptory
challenge violated due process rights to an impartial judicial officer?

4. Whether the trial court violated CCP §170.1 and due process by allowing a recused
judge (whose wife was friends/coworkers with petitioner's ex-wife) to supervise
the commissioner in the same case?

5. Whether severe restrictions on parental rights absent proof of unfitness violated

substantive due process under the 14th Amendment?
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6. Whether Commissioner Ratekin acted without jurisdiction and in violation of due
process by issuing substantive orders after recusing herself?

7. Whether the trial court violated due process by prejudging the case and exhibiting
actual bias, contrary to the constitutional right to a fair and impartial tribunal?

8. Whether the cumulative effect of the trial court's pervasive legal errors constituted
structural defect requiring reversal rather than harmless error review?

9. Whether the trial court violated due process by prejudging the case and exhibiting
actual bias, contrary to the constitutional right to a fair and impartial tribunal?

10. Whether the trial court’s egregious legal errors resulted in irreparable harm by
wrongfully depriving petitioner of custody rights absent due process, necessitating
extraordinary relief?

11. Whether the appellate court erred in ignoring obvious legal violations and
petitioner’s request for an evidentiary hearing, instead improperly dismissing claims

based on mundane record citation issues contrary to the interests of justice?

lll. Statement of the Case

This case involves an appeal of family court rulings by Commissioner Patti Ratekin
stemming from my divorce proceedings initiated in Sept 2019 after over 14 years of
marriage. For almost two full years from 2019-2021, child custody had been evenly split

50/50 between my ex-wife and | under orders by two prior judges.

This joint physical custody arrangement was based on recommendations from a custody
evaluation and two in-depth interviews conducted by family court services. The court
services advisor made clear in multiple reports that supported a 50/50 custody arangment
and | was initially given 60%. My 14-year-old son Bryce and | shared an especially tight

bond after | raised him as a stay-at-home dad for years. The 50/50 arrangement was
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working for our family with a few exceptions, so | suggested letting both our children be
able to go back and forth between our homes on an as needed basis for their emotional
well-being. My x wife allowed this for our daughter but refused for our son out of pure
resentment of his close bond to me. This pure and ugly resentment is what has caused 4

years of torment and heartache for our entire family.

In February 2021, Commissioner Ratekin inexplicably took over the case from the two prior

judges who had issued the 50/50 orders.

While | was representing myself, a legal advisor told me that since orders were not made or
arguments heard that | could file a peremptory challenge under CCP §170.6 to remove
Commissioner Ratekin and | did file it on Feb 8 2021. However, she brazenly denied the
challenge against the rules of court given the circumstances of my case. No orders were
made; arguments heard and my request was timely. The “verbal” stipulation was/is

irrelevant given the circumstances and per the rule of law and case law.

Over the next eight months, Commissioner Ratekin committed a litany of misconduct

exhibiting clear bias against me:

1. She acted without authority as a temporary judge barred by California Rules of
Court, rule 2.818(c)(3). (appendix D)

2. Sheimposed severe restrictions on my parental rights absent any showing of
unfitness, preventing me from even speaking with my child. (appendix F)

3. Sheignored multiple affidavits from Bryce begging to see me. ( exhibit A)

4. She disregarded a therapist letter indicating | was basically a regular guy with no
mental health issues after Ratekin started to illegally harass me about
“psychological evaluations” when | challenged her ethics. (exhibit N)

5. Ratekin exhibited prejudgment without hearing my testimony. Exhibit Q)

Document received by the CA Supreme Court.



6. She obstructed my ability to question witnesses and present evidence contradicting
her predetermined narrative. (exhibit Q)

7. She had aninherent conflict of interest as her supervisor judge's wife was close
friends with my ex-wife. A look at my x wife's pay stub from the school district along

with the other judge's wife’s profile on the school's website easily proves this.

Ratekin also ighored:

1. My therapist letter indicating | was mentally fit
2. Police report showing domestic violence by my ex-wife. (exhibit S)
3. Ongoing conflict of interest from her supervisor's wife's relationship with my ex-

wife.

This overwhelming stress led to me suffering a major heart attack requiring hospitalization
in September 2021. (exhibit B) Nevertheless, Commissioner Ratekin continued her
vendetta. On the very day she recused herself from the case on October 4, 2021, she
immediately imposed a new order for supervised visitation as retaliation for a
whistleblowing witness affidavit | had filed exposing her misconduct. This order separated

me from Bryce without any evidence or change in circumstances. (appendix F)

Commissioner Ratekin then continued signing substantive orders even after recusing
herself, clearly acting without jurisdiction. (exhibit LLL) Her profound ethical breaches and
vengeful conduct absent due process have caused unspeakable trauma for me and my

children.

| have diligently appealed for over a year seeking to vacate Commissioner Ratekin’s
patently unlawful rulings. But the appellate court denied relief based on minor technical

record issues without adequately weighing the merits of my claims.
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I now petition the California Supreme Court as a last resort, pleading for proper review of
the merits of this unprecedented judicial misconduct ripping my family apart. Ratekin’s
actions have resulted in a manifest injustice demanding intervention. | pray the Supreme
Court will recognize the gravity of the violations presented and order redress of these

extraordinary harms.
Here is a brief timeline to help put into perspective:

February 4, 2021 - October 4, 2021: Throughout her oversight of the case, Commissioner

Ratekin ignores and fails to properly consider:

e MysonBryce's (14 years old) police report and request for restraining order against

Ratekin's appointed minor counsel. (Exhibit K and L)

e Bryce's affidavit and witness affidavits contradicting Ratekin's predetermined

narrative. (exhibit A)

e Mytherapist letter indicating I'm mentally fit. (exhibit N)

e Police report showing domestic violence by my ex-wife. (exhibit S)

¢ Ongoing conflict of interest from Ratekin's supervisor's wife's relationship with my

ex-wife.

e Bryce begging the court repeatedly to be heard. (exhibit A)
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February 4, 2021: Commissioner Ratekin assigned to case ( exhibit Q)

February 8, 2021: I file timely peremptory challenge under CCP §170.6. (appendix B)

February 25, 2021: Ratekin claims acting as unauthorized temporary judge. (appendix D)

March 30, 2021: Ratekin removes my parental rights without evidence. (03/30/21 min

order)

May 11, 2021: Ratekin prevents witness questioning contradicting her intent. (exhibit Q)

September 29, 2021: | suffer major heart attack ( exhibit B)

September 30, 2021: Ratekin imposes supervised visitation as retaliation. (appendix F)

October 4, 2021: Ratekin finally recuses from case after months of misconduct. (exhibit

FFFF)

October 5 & 15, 2021: Ratekin signs orders post-recusal without jurisdiction. (exhibit LLL)

IV. Legal Argument
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1. This court should grant review to settle the important question of whether the
trial court violated Local Rule 2.1.18 by allowing Commissioner Ratekin to act

after petitioner's timely peremptory challenge under CCP §170.6.

On February 4, 2021 the parties stipulated verbally for Commissioner Ratekin to hear the
case. However, no orders were made or arguments heard that day. On February 8, 2021,
within 10 days of the initial hearing, Petitioner filed a timely peremptory challenge under

CCP 8170.6 to remove Commissioner Ratekin (Exhibit B).

Under Local Rule 2.1.18 and unambiguous precedent, because no orders or rulings had
been made, Commissioner Ratekin was required to be immediately disqualified once the
challenge was filed. As the California Supreme Court stated in Stephens v. Superior Court,
30 Cal. 4th 1082, 1092 (2002), "the disqualification is automatic and the reassignment

mandatory.”

However, Commissioner Ratekin defied this compulsory authority by improperly denying
the challenge and continuing to oversee the case through October 4, 2021. Her oversight in

the face of a valid 8170.6 challenge egregiously violated Local Rule 2.1.18.

Given the extraordinary departure from Local Rules and due process, review is imperative
to enforce proper application of Local Rule 2.1.18 and CCP 8170.6. This Court should thus
grant review and provide relief vacating Commissioner Ratekin's orders to vindicate

petitioner’s rights.

2. This court should grant review to determine whether Commissioner Ratekin's
oversight as an unauthorized temporary judge barred by California Rules of

Court, rule 2.818(c)(3) renders her orders void.

Commissioner Ratekin appears to believe she is exempt from petitioner's peremptory
challenge because she was acting as a temporary judge. However, she was acting as a
commissioner at that time and moreover, acting as a temporary judge starting

02/25/21clearly violates California Rules of Court, rule 2.818(c)(3), which unambiguously
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states "a temporary judge is subject to a peremptory challenge under Code of Civil
Procedure section 170.6." And, even more so, if one of the parties is self represented and

the other party is represented, proceedings can’t be heard by a temporary judge.

As made unequivocally clear by this Courtin In re Mark L. (1983), orders made by a judicial
officer lacking legal authority to hear a case are void. Here, Commissioner Ratekin directly
contravened the Rules of Court barring temporary judges from overseeing challenges

cases. Her oversight absent proper jurisdiction was structural error requiring reversal.

This Court reiterated this principle in Fewelv. Fewel (1943), stating "when a court has no
jurisdiction, it has no power to act" and resulting orders are void. Commissioner Ratekin's
defiance of the Rules of Court deprived her of authority to act, rendering her custody

orders void.

Given Commissioner Ratekin's flagrant assumption of judicial authority prohibited by
California Rules of Court, extraordinary review is warranted. As held in People v. Tijerina
(1969), courts have a solemn duty to invalidate orders made in excess of a judicial officer's
jurisdiction. This Court should grant review, vacate her orders as void, and remand for new

proceedings before a authorized judicial officer.

3. This court should grant review to decide whether improper denial of petitioner's
properly filed CCP §170.6 peremptory challenge violated due process rights to

an impartial judicial officer.

The Due Process Clauses of the Fifth and Fourteenth Amendments guarantee a fair and
impartial judiciary. Denying a properly filed peremptory challenge strikes at the heart of

due process by allowing a challenged judicial officer to continue overseeing a case.

As this Court affirmed in Catchpole v. Brannon (1995), peremptory challenges under CCP
§8170.6 provide "a reasonable means of assuring the appearance of judicial impartiality.”
By refusing petitioner's challenge, Commissioner Ratekin critically undermined this crucial

due process protection.
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Additionally, in Johnson v. Superior Court (1958), this Court held the right to disqualify a
judge is "substantial" and "mandatory." Commissioner Ratekin's baseless denial of the

challenge upended these fundamental due process rights.

Her continued oversight absent impartiality casts doubt on the legitimacy of all
subsequent rulings. As noted in Solberg v. Superior Court (1977), 8170.6 preserves public
trust by avoiding the appearance of prejudice. Denying petitioner an impartial forum devoid

of perceived bias violated due process.

Given the extraordinary breach of petitioner's substantial due process rights, review is
essential to reinforce protections against judicial bias. This Court should grant relief,
recognizing denial of the §170.6 challenge as structural error requiring reversal to vindicate

due process and restore public confidence.

4. This court should grant review to resolve whether the trial court violated CCP

§170.1 and due process by allowing a recused judge (whose wife was

friends/coworkers with petitioner's ex-wife) to supervise the commissioner in

the same case.

CCP 8170.1(a)(6)(A) requires disqualification when a judge's spouse has a relationship
likely to bias the judge. Here, the supervising judge's wife worked closely with and was
friends with petitioner's ex-wife. This created inherent bias necessitating recusal under

§170.1.

However, the judge only recused himself from making final orders, while still indirectly
overseeing the case by supervising Commissioner Ratekin. This violates due process, as

her decisions remained tainted by the conflict of interest infecting her supervisor.
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As held in Catchpole v. Brannon (1995), §170.1 protects the constitutional right to an
impartial judge. The supervising judge's continued oversight in the face of acknowledged

bias violated this basic due process guarantee.

Moreover, in Hall v. Superior Court (1988), this Court found "evaluating the fairness of a
judge" who appears biased compromises public trustin the courts. Allowing continued
supervision by the conflicted judge, even indirectly, severely undermines confidence in

impartial proceedings.

To preserve due process and judicial integrity, review is desperately needed. The Court
should grant relief, recognizing the trial court's failure to fully recuse itself from the

conflicted case is reversible error requiring remand before an untainted tribunal.

5. This court should grant review to establish whether severe restrictions on
parental rights absent proof of unfitness violated substantive due process

under the 14th Amendment.

Parents have a fundamental liberty interest in the care, custody, and control of their
children under the 14th Amendment. As held in Troxel v. Granville (2000), parental rights
warrant stringent due process protections against state interference. Restrictions require

compelling justification, usually parental unfitness.

Here, Commissioner Ratekin abruptly terminated petitioner’s joint custody and imposed
draconian restrictions virtually eliminating any parental rights (Minute Order dated
3/30/21). This constitutes shocking infringement of substantive due process absent any

evidence of unfitness.

As this Court ruled inIn re B.G. (1974), absent clear and convincing proof that parental
custody would be detrimental, such extreme measures violate due process.
Commissioner Ratekin disregarded this binding precedent and severed the deep parent-

child bond based on nothing more than speculative allegations.
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Given the extraordinary infringement of petitioner’s constitutionally protected parental
rights, searching review is imperative to reinforce due process protections. This Court
should grant relief, recognizing the custody orders absent proof of unfitness as reversible

constitutional violations requiring immediate vacation and remand.

6. This court should grant review to conclude whether Commissioner Ratekin
acted without jurisdiction and in violation of due process by issuing substantive

orders after recusing herself.

On September 29, 2021, petitioner suffered a major heart attack requiring hospitalization.
The next day, on September 30, 2021, while petitioner was still recovering in the hospital,

Commissioner Ratekin held a hearing where petitioner appeared remotely.

Then on October 4, 2021, Commissioner Ratekin entered a minute order recusing herself
from the case due to undisclosed reasons creating an "appearance of bias" (Minute Order

dated 10/4/21).

Shockingly, in that same recusal order, Commissioner Ratekin imposed new supervised
visitation restrictions, absent any evidence of unfitness. This immediately terminated her

jurisdiction over the case under CCP §170.4.

However, Commissioner Ratekin then improperly signed additional substantive orders on
October 5 and October 15, 2021, after she had recused herself (Minute Orders dated
10/5/21 and 10/15/21).

By issuing substantive orders even the day after recusing herself, Commissioner Ratekin
acted without jurisdiction and in violation of due process. This Court should grant review,
recognize the orders as void, vacate them to remedy the due process violations, and

remand for rehearing by an authorized judicial officer.
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7. This court should grant review to determine whether the trial court violated due
process by prejudging the case and exhibiting actual bias, contrary to the

constitutional right to a fair and impartial tribunal.

The Due Process Clause guarantees litigants an impartial judge. As this Court held in

Catchpole v. Brannon (1995), showing of actual bias violates this basic due process right.

Here, the record contains overt statements by Commissioner Ratekin evidencing
prejudgment and actual bias against petitioner (Exhibit Q — court transcripts). She made
substantive determinations on temporary custody and visitation restrictions before any
evidence was presented, stating many alarming statements ( exhibit FF — Ratekin transcript

highlights ) and (exhibit Q — court transcripts)

Such prejudging strips petitioner of impartial proceedings and the presumption of
innocence. As found in In re Richard W. (1979), a biased judge inherently violates due

process protections of fairness.

Commissioner Ratekin’s explicit statements of bias have hopelessly tainted the
proceedings. As this Court ruled in Hall v. Superior Court (1988), apparent prejudging by a
judge directed at a litigant compromises public trust in the courts. Her inability to remain

objective warrants reversal.

Given the clear deprivation of petitioner’s constitutional right to an impartial judicial
officer, extraordinary review is essential. This case should be remanded before an
untainted tribunal to remedy the due process violations arising from Commissioner

Ratekin’s actual bias.

8. This court should grant review to decide whether the cumulative effect of the
trial court's pervasive legal errors constituted structural defect requiring

reversal rather than harmless error review.
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While individual errors may be deemed harmless, their cumulative prejudicial impact can
deprive a litigant of a fair trial, warranting reversal. As this Court held in In re Marriage of
Carlsson (2008), due process violations from cumulative error represent structural defect

outside harmless error review.

Here, the trial court committed an array of legal errors, including violating Local Rules,
acting without jurisdiction, exhibiting bias, and infringing substantive due process rights.

The aggregate prejudice far exceeds any single error.

As found in Dodsonv. J. Pacific, Inc. (2007), cumulative error undermines the integrity of
judicial proceedings. The sustained infringement of petitioner's rights permeated the entire

case, hopelessly obscuring any possibility of a just result.

Given the constitutional violations and affronts to public policy stemming from the trial
court’s numerous errors, extraordinary review is imperative. The cumulative effect
represents an incurable structural defect requiring reversal and remand for new, untainted

proceedings.

This Court should grant review to reinforce that cumulative injustice from pervasive legal
errors must be remedied, not dismissed through harmless error review. Only reversal can

vindicate due process in the face of such fundamental flaws in judicial proceedings.

9. This court should grant review to address whether the trial court's egregious
legal errors resulted in irreparable harm by wrongfully depriving petitioner of

custody rights absent due process, necessitating extraordinary relief.

A key purpose of extraordinary writs is to address irreparable harm from lower courts
acting in excess of jurisdiction and violating due process. As this Court established in
Omaha Indemnity Co. v. Superior Court (1989), extraordinary relief is warranted where an

error cannot be remedied through ordinary appeal.
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Here, the trial court terminated petitioner’s joint custody and imposed severe restrictions
on visitation absent any proof of unfitness or due process. The US Supreme Court has
repeatedly recognized the substantial and irrevocable harm caused by unwarranted state
interference in parental rights. As held in Troxel v. Granville (2000), parental rights warrant
the highest due process protections against government infringement. Similarly, in
Santosky v. Kramer (1982), the Court found improperly severing the parent-child

relationship causes irremediable “grievous loss” to both parent and child.

These extraordinary circumstances, including unconstitutional infringement of petitioner’s
fundamental parental rights, compel immediate review and relief before further irreparable
injury accrues. As this Court recognized in Rollins v. Superior Court (1963), extraordinary

writs exist to promptly halt irremediable miscarriages of justice.

Procedural protections are meaningless absent a remedy before more harm compounds.
Only extraordinary relief can address the severe and mounting injury from the trial court’s

wrongful deprivation of petitioner’s custody rights.

10. This court should grant review because the appellate court erred by ignoring
obvious legal violations and petitioner's request for an evidentiary hearing,
instead improperly dismissing claims based on mundane record citation issues

contrary to the interests of justice.

The role of appellate courts is to provide meaningful review, especially where legal errors
threaten grave injustice. As this Court held in Smith v. Lewis (1975), dismissal on

technicalities undermines the judiciary’s truth-seeking function.

Here, when faced with “troubling” allegations of bias and constitutional violations, the
appellate court failed to substantively review them, citing only purported inadequate
record references. However, in his reply brief, petitioner requested leave to correct any
citation defects under the liberal amendment policy of Varjabedian v. City of Madera

(1977). This request was improperly ignored and then used as an excuse to not consider
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black letter law violations. Reminds me of ignoring a smoking gun in a criminal's hands or

the elephantin the room when it goes against ones biased narrative.

Worse, the appellate court ignored flagrant legal errors like the trial court violating Local
Rules, acting without jurisdiction, exhibiting bias, and infringing due process rights absent

proof of parental unfitness.

Such indifference to serious constitutional claims clashes with appellate courts’
recognized duty of protective review. As found in In re Marriage of Carlsson (2008),

substantive justice should prevail over procedural technicalities.

By refusing to probe extraordinary claims or allow citation correction despite equities
favoring review, the appellate court abandoned its responsibility to guard against lower

court abuses. Its abdication merits summary reversal.

This Court should grant review, order an evidentiary hearing to expand the record, and
provide meaningful review of petitioner's claims to halt the compounding miscarriage of
justice stemming from the trial court’s apparent bias and legal errors. The interests of

justice demand no less.

V. Prayer for Relief

WHEREFORE, based on the extraordinary legal violations and harms presented, Petitioner

respectfully prays this Honorable Court grant the following relief:

1. Issue a writ of mandate or other appropriate relief ordering the trial court to vacate
all orders issued by Commissioner Ratekin in this case as void or improper based
on the arguments raised herein. | would appreciate my fair day in court for an
evidentiary hearing to review my evidence. The trial court as well as the appellate

court have flat out refused to grant me a simple evidentiary hearing.
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2. Remand this case for a new trial on all issues heard by Commissioner Ratekin
before an impartial and authorized judicial officer and grant me the before

requested evidentiary hearing to present my evidence and withesses.

3. Order an evidentiary hearing expanding the record to include additional evidence of
bias, conflicts of interest, retaliation, and other misconduct by Commissioner

Ratekin.

4. Provide any other relief as deemed just and proper to redress the profound denial of

rights and irreparable harms inflicted absent due process.

Petitioner also respectfully requests waiver of court fees/costs given the catastrophic
impact of these proceedings on his health, finances, career, and fundamental parental
rights. Equity dictates access to the courts unhindered for the corrective relief sought

herein.

Petitioner prays for a compassionate ear and fair legal process. The extraordinary wrongs
committed in this case compel intervention to remedy an innocent family’s unspeakable

suffering. Justice cries out for a righteous course correction.

VI. Conclusion

This case shocks the conscience and warrants extraordinary relief to remedy an

unconscionable injustice tearing apart an innocent family. Me and my children have been
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truly terrorized by some thugs who run amuck in the San Diego divorce industry. | call on
this court for some basic and simple justice where | can have my day in court and bring my
evidence and witnesses which is something the trial court and the appellate court have
simply refused to do. | would speculate it’s because they want me punished for not turning
over my son where the divorce industry could keep using him as a human cash register. |
will also submit to the court where District Attorney Investigator told me in a recorded
conversation that my sons attorney (Matt Cord) had simply aligned with Dave Shilman and
NOT IN MY CHILDS BEST INTERESTS! When one listens to the callin full, they will easily
see that taking my parental rights away was a complete farce and a sham according to DAI

Luis Penawho then folded due to political pressure. What a disgrace!

Here is the short version: When considering the evidence, which is why | have requested an
evidentiary hearing many times, it is clear to any reasonable person that retired
Commissioner Ratekin breached her ethical duties. When she and her cronies got caught,
they tripled down with nothing other than more cronies in their pockets. Ms. Ratekin
should be disbarred, and | will pursue that at some point along with about 50 others that
got defrauded by her. Clearly, Ratekin wanted this case and wanted it bad. No orders were
made or arguments heard yet she held on to the case illegally with white knuckles and
likely because she had already promised Dave Schilman a victory. When Ratekin finally
recused in shame, Dave Schulman went running for help to retired Judge Alknse to cover
this mess up and that she did and likely because Dave Schilman is well connected in San
Diego. This case comes down to mostly my son who | raised because | was a stay-at-home
dad for almost a decade. Rateken tried to snake my parental rights away illegally and | said
itwas not going to happen as | would stand up for me and my childrens rights. | had legal
necessity to hold on to my son due to the emotional trauma he was and continues to suffer
due to this RICO crew’s unethical activity. Because | was in compliance with the law but
still holding onto my son for his protection, | was illegally and unethically punished by a few
within the San Diego Superior Court, and | call on this court to remedy such egregious
blatant violations of basic law and fairness. | will not hold my breath, but | need to exhaust

my remedies to get to the 9™ circuit where | am hopeful that such egregious violations will
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not go unnoticed and unpunished. Alljudicial officers have a duty to uphold the law and
basic fairness. | got railroaded and got zero.zero and | am an awesome dad with lots of
witnesses that have never even had a chance to speak due to this farce and a shame that a
few people have committed on me and my children which will forever scar us. This is truly

disgusting, and | call on this court for basic fairness and to give me my fair day in court.

As held in Rochin v. California (1952), misconduct that “shocks the conscience” violates
due process. Ratekin’s actions shock the conscience. Her oversight amounted to a “farce
and sham,” not due process. As this Court found in Moore v. Dempsey (1923), where

proceedings show utter contempt for rights, the resulting orders must be condemned.

For two years under two judges, custody was 50/50 based on court services
recommendations. Yet Ratekin shredded Petitioner's bond with his 14-year-old son Bryce,

now 17, and 11-year-old daughter Skylar, now 14, absent evidence.

The US Supreme Court has recognized the substantial harm caused by unwarranted state
interference in parental rights. As held in Troxel v. Granville (2000), the Due Process Clause
“provides heightened protection against government interference with certain

fundamental rights and liberty interests,” including parenting.

Petitioner raised Bryce and Skylar as a stay-at-home dad for years. Now Skylar won’t speak
to him after 2 years of separation orchestrated by Ratekin. This “grievous loss” cannot be
restored. As found in Santosky v. Kramer (1982), improperly severing the parent-child

relationship causes “irreparable harm.”

Bryce has begged the court to let him go home amidst escalating conflict under his mom’s

roof. But his cries remain unheeded, his anguish compounds daily.

Ratekin's ethical breaches and willful misconduct absent due process have unjustly
separated a loving father from his children for years now. Her actions shock the

conscience.

This unprecedented abuse of power demands intervention to remedy egregious legal

wrongs tearing innocent lives apart. Petitioner implores this Court to act with courage and
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wisdom to halt the injustice and restore what has been unjustly taken. The cries of

suffering children separated from their dad compel action.

The exhibits filed under separate cover are extensive so | will simply be brief below with
some listed appendix items to show what a farce and a sham that retired Patti Ratekin and
opposing counsel Dave Schulman have perpetrated on this court and made a mockery of
our justice system. My peremptory challenge; Ms. Ratekins admission she did not have
time to hear the case on this same day; Ratekin saying she is acting as a temp Judge;
Bryce’s TRO and police report against assigned minor counsel; signed judgment by Ratekin
a day after she recused; and the most embarrassing and absurd order by Ms. Ratekin is
where she was so desperate to burn me that she signed an order for supervised visitation
the day she recused based on a witness affidavit regarding the child psychologist which
has nothing to do with custody. (exhibit F) Ms. Ratekin was just upset that her RICO crews

scam of placing my son in a “facility” was falling apart based on the evidence.

VII. Certificate of Word Count

Pursuant to California Rules of Court, rules 8.204(c)(1) and 8.360(b)(1), | certify that the
total number of words in this Petition for Review, excluding tables of contents and

authorities, this certificate, and any appendices, is 5603 words.

| certify that this petition complies with the form requirements set forth in California Rules

of Court, rules 8.204 and 8.360.
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VIll. CERTIFICATE OF TRUTH

I, Rob Emert, declare under penalty of perjury under the laws of the State of California that
the factual allegations in this Petition for Review are true and correct to the best of my

personal knowledge.

Dated: 03/07/24

Rob Emert

760-612-9328

VIiil. CERTIFICATE OF ELECTRONIC SERVICE

I, Glenda Emert, declare:

| electronically served a true copy of this Petition for Review on 03/07/24 by transmitting a
copy from my email address to the email address of record for Linda Ciano, Dave
Schilman, San Diego Superior Court Appellate Division and then uploaded to the California
True Filing system. elsieesq@juno.com; appeals.central@sdcourt.ca.gov;

dschulman@msmfamilylaw.com

| declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Dated:03/07/24
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Glenda Emert

X. NOTICE OF INTENT TO LODGE DOCUMENTS

Pursuant to California Rules of Court, rule 8.252(a)(1), Petitioner hereby provides notice of
intent to lodge the following documents that are relevant to the issues presented in this

Petition for Review.

The lodged documents contain material information pertaining to the extraordinary claims
presented in this petition. In accordance with California Rules of Court, rule 8.252(a)(2),
true and correct copies of the lodged documents will be furnished to the Court upon
request. Petitioner respectfully requests the Court consider the proffered documents in

assessing the merits of this petition.

A. Bryce Emert Declaration with Five Sworn Witness Affidavits
B. Rob Emert Medical Documents

C. Text from Bryce Emert Behavioral Therapist

D. Stay motion to Presiding Judge Alksne 10/01/21.

E. Andrea typical attitude text message

F. 09/30/21 Hearing while | am still in hospital that got postponed until 10/04/21 where

Ratekin then recused and that hearing did not go forward either.
G. Matt Cord, minor council for Bryce just doing what Ms. Ratekin told him to do.

H. 10/01/21 Andrea Schuck motion asking for supervised visitation but later claims it was

already ordered on 09/30/21.

I. ADA and medical documents that wentignored
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J. Mark Fidelman witness affidavit of Bryce’s psychologist Jesse Olague.

K. Bryce Emert police report against his attorney Matt Cord where Bryce spoke

independently with police.
L. Bryce goes to file TRO against his attorney Matt Cord and speaks to the court himself.

M. THREE FCS reports indicating 50/50 custody for almost two years and |, Rob Emert,

initially was granted 60%.

N. Rob Emert therapist letter right off blue shield insurance that Ratekin rejected even
though it complied with court rules and with zero evidence, recommends a full 730

psychological evaluation.
0. Andrea Schuck therapist letter that Ratekin ignores.

P. 04/28/21 Ex Part where | simply ask for discovery and statements from the court and
minor counsel where are they getting their information from to support drastic orders with

zero evidence.
Q. Court Transcripts

R. Andrea Schuck Malicious Text to family friend. Any friends or family that disagreed with

Andrea’s narrative, she would attack and then isolate the children from.
S. Andrea Schuck Arrested for Domestic Violence

T. Andrea Schuck Arrested for Domestic Violence

U. Mediation offers, many of them.

V. Reply motions regarding minor council Matt Cord trying to recommend taking custody
from me with no evidence to do so. Not looking out for his client and just being a spineless

stooge.
W.Motions to Presiding Judge Alksne for Ratekin to Recuse

X. Matt Cord, attorney for Bryce, ignores what is in the best interests of the child. Emails.
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Y. Sworn Witness Affidavits regarding Rob Emert and his children, Bryce and Skylar.
Z. Updated ADA request that went ignored.

AA. Email asking Dave Schilman why all the hassle. Dave Schilman is guilty of moral

turpitude.
BB. Extensive Emails showing Matt Cord did not do what was in his clients best interests.
CC. California Ethical Rules for Judges working with self-represented litigatns.

DD. Dave Schilman threatening the San Diego Reginal Center with an injunction if they

provide therapy sessions to me and my children.

EE. San Diego Regional Center emails.

FF. Ms. Ratekin highlights from court transcripts.

GG. Emails Documenting Blatant Denial of Access to My Own Hearings and Trial
HH. Timeline of heart attack and being denied access to my own hearings and trial.
Il. Motion to withdrawal stipulation to Alksne that went ignored.

JJ. Rob Emert’s witness list. Alksne allowed for a motion in limine to keep ALL my withesses

out of my own trial.

KK. Felony legal notice given to Alksne and Ratekin

LL. Federal Lawsuit against Ratekin

MM. Press Release — Unethical violations in SD Family Courts.

NN. Peremptory challenge that was filed timely and before orders made that was illegally

denied.

0O0. Ex Parte 09/26/22 that Judge Robinson said was not an emergency and she did not

have jurisdiction to hear the matter regarding the 11/29/21 default trial judgment.

PP. Ex Parte 11/24/21 that went ignored by Judge Alksne
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QQ. DCSS motion that went ignored and continues to be ignored 07/27/22

RR. Peremptory challenge along with minute orders for the first day Ratekin heard case and

a month later where she took all my legal parental rights away.

SS. Matt Cord blatantly ignoring alarming conduct of Bryce’s mom

TT. Withdrawal of stipulation of Ratekin filed with Alksne but she simply ignored it.
UU. Writ filed with the appellate court 11/22/21

VV. Bryce homeschool documentation

WW. CPS closing case after the interview with Bryce

XX. District Attorney email showing Bryce’s mom “giving” custody of Bryce to me.
YY. 05/20/21 Disqualification of Ratekin

ZZ.06/14/21 Disqualification of Ratekin

AAA. DCSS motion filed and ignored.

BBB. Email where Bryce’s mom is trying to get Bryce’s IEP case manager to not comment

on the fact that Bryce does not belong in a residential home.

CCC. 10/13/22 email to Luis Pena saying he can and should meet with Bryce and
forwarded him lots of information already given to the prior investigator, Steve Mcintosh.

Both Pena and Mcintosh told me that this case did not belong in criminal court.
DDD. Email to Dave Schilman showing Bryce being abused.

EEE. Many emails detailing me being denied access to my own hearings and trial.
FFF. 04/28/21 ex parte to vacate Ratekins fraud upon the court

GGG. Reservation of federal rights.

HHH. Andrea Schuck malicious text

Ill. Press Release of San Diego Family Court misconduct.
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J1). Text from Bryce's Friend's Mom, Who Is a Witness to Andrea's Alarming Behavior

Towards Bryce and His Friends

KKK. DDA Balerio and Bryce Emert Transcript of Interview

LLL. Default Judgement 10/15/21

MMM. Default Judgement 11/18/21

NNN. Default Judgement 01/24/22

0OO0O0. Ex Parte 11/29/21 for Continuance or Remote Hearings Due to Heart Attack

PPP. Ex Parte to Vacate 12/10/21 Default Judgement 11/30/21 including updated medical
documents/records that simply went ignored by then Presiding Judge Alksne and the ADA

coordinator.

QQQ. Judge Alana Robinson Indicating She Does Not Have Jurisdiction to Hear the Default
Judgement Entered 01/24/22

RRR. Copy of the Complaint Provided to the DA, DOJ, FBI, Presiding Judge, Local Police,

and More

SSS. Ex Parte 11/29/21 for Continuance or Remote Hearings Due to Heart Attack
TTT. Motion to Reconsider the Stay Stemming from 11/29/21 Trial

UUU. Appeal for 10/15/21

VVV. Appeal for 11/18/21

WWW. Andrea Schuck Email Indicating | Must Drop All My Current Motions and Appeals

Before She Comes to the Negotiating Table in Bryce's Best Interests
XXX. Private Investigator's Interview with Bryce Emert
YYY. Withdrawal of Guilty Plea

ZZZ. Andrea Schuck Post Regarding My Daughter Not Wanting to See Me
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AAAA. Appeal of Guilty Plea
BBBB. All Email Communications with DA's Office

CCCC. Appeal Court Conformed Documents Showing Default Trial Judgement Is Not on

Appeal

DDDD. Federal Lawsuit

EEEE. 020421 court min order Ratekin leaving early due to COVID-related matter
FFFF. Transcript of court the day Ratekin recused

GGGG. Bryce transcripts of phone calls

HHHH. Department of Justice Email forwarding my investigation request to the FBI
Il District Attorney Email saying Andrea Schuck is giving me custody of Bryce
JJJ). Transcript of FBI call of the "threat"

KKKK. Dave Schulman letter to minor counsel showing misrepresentation.

LLLL. Transcripts of District Attorney phone calls that prove lying; withholding evidence;

and a blatant disregard for candor to the court

MMMM. Bryce letter he wrote to the court while | was illegally incarcerated
NNNN. Witness Cole, Bryce's friend who was interviewed by a private investigator
00O0O0. Witness Mark Fidelman who was interviewed by a private investigator
PPPP. Witness Cortney Costello who was interviewed by a private investigator
QQQQ. Opening Brief for Court of Appeals

RRRR. Dave Schulman letter to minor counsel

SSSS. Dave Schulman replies in the Federal lawsuit where he blatantly lies to the court.

Dave Schulman states that Comm. Patti Ratekin was basing a "facility" recommendation of
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Bryce on a psychological report when, in fact, Comm. Patti Ratekin said it within five

minutes of meeting parties before there could have been any such report.
ITTT. Habeas Corpus ready to go so if DDA Balerio illegally incarcerates me again

UUUU. Andrea stalking two women online after she realized they are friends of mine.

Xl. Appendix
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A. Bryce Emert affidavit. Bryce is now almost 17 and
simply wants to go home.
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AFFIDAVIT OF BRYCE EMERT
I, Bryce Emert, declare the following under penalty of perjury:

| have personal knowledge of the facts stated in this affidavit and am competent to testify to them if the
court allows me to do so. | would like to talk to the court but have been prevented from doing so, which
has caused me so much hardship and pain. | am almost 17 and | don’t understand why my voice is not
being heard by the court. | have so many friends who have parents who are divorced, and they are
heard by everyone.

1. The following letters and emails were written by me in my pleas to be heard. Those are my
words in those letters and emails. They describe me being harassed and traumatized and to
escape it, | asked my dad to simply live with him to escape the emotional abuse and toxic
relationship | have had with my mom for lots of my life. She used me in divorce proceedings
and continues to do so.

2. My Dad homeschooled me and | believe | learned more from him in that one year | lived with
him than three years in the public schools.

3. My dad encouraged me to have a relationship with my mom and always has. He has even asked
her to go on outings. My Dad encourages me to see the best in everyone.

4. | have spoken to the District Attorney’s office, the police, CPS, school counselors, teachers and
have even tried logging into court proceedings just to be shut out. | have told everyone the
same thing. My mom was using me in divorce proceedings, it was horrible, and the emotional
abuse continues. She holds putting me in facilities over my head. She has tried to isolate me
from my dad and anyone who stands with my dad. She has shown that she hates him more
than she loves me.

5. Please dismiss criminal charges from my Dad. He did not do anything wrong. He saved me per
my request and he is a great dad and has always been there for me. My Dad has always
encouraged me to meet new people and do my best in everything in life. Why are the courts
trying to keep me from my Dad?

Please let me go home to my Dad. | will continue to work on my relationship with my mom. My dad is
not the cause of my issues with my mom. Please call or face time me anytime. Please let my voice be
heard in court.

This concludes my sworn testimony. | certify under penalty of perjury under the laws of the State of
California that the foregoing is true and correct to the best of my knowledge and recollection.

Executed on 11/16/23 in San Diego, CA

Bryce Emert

760-492-4289
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B. Peremptory Challenge filed timely and before any
orders made or arguments heard along with the
improper denial. This was Monday 02/08/21.
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C. Retired Commissioner Patti Ratekin indicated in the
court transcript that she did not have time to hear
arguments on this case on this day she took the case.
This was Thursday, 02/04/21.
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D. Retired Commissioner Patti Ratekin with no notice
to me switches duties from a “commissioner” to a
“temporary judge” and was already working outside of
jurisdiction due to the properly filed peremptory
challenge filed 02/08/21. This “temp judge” notice
was slipped inon 02/25/21.
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19FL010852N

Emert vs Emert

00534
03/01/21
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E. Email to Ms. Ratekin’s clerk that | was indeed in the
ER recovering from a widow maker heart attack caused
by her and her cronies terrorizing me and my children
after two years of a 50/50 scenario by two judges 3 FCS
reports and 2 FCS child interviews. This was on
Thursday, 09/30/21.
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Case file 19FI010852N

Rob Emert <robemert@msn.com>
Thu 9/30/2021 1:20 PM

To:sara.armstead @sdcourt.ca.gov <sara.armstead@sdcourt.ca.gov>

E 1 attachments (3 MB)
20210930_131022.jpg;

I I'm in the ER due to a massive heart attack. Picture attached to document. There was an ex parte
request at 8:30 this morning that is not an emergency. Commissioner Ratekin has been so biased
throughout her hearing my case that she says she is going to rule on the ex parte today at 3 if | don't
show up personally at court. It's not an emergency but Commissioner Ratekin wants to burn me so
bad she says she will rule on this while | am in the ER right out of a massive heart attack. Yeah, no
bias there.

Rob Emert
760-612-9328

Sent from my T-Mobile 5G Device
Get Outlook for Android

Document received by the CA Supreme Court.



47

F.On 10/04/21, Ms. Ratekin finally recuses but throws
in an order of supervised visitation based on a withess
affidavit who was simply providing testimony regarding
the child psychologist. This has zero to do with child
custody and everything to do with malicious retaliation
of Ms. Ratekin because this withess affidavit was going
against the narrative of what Ratekin had been trying to
do for the prior six month of putting my sonina
“facility” for profit, divorce leverage and cronyism.
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ATTACHMENT TO EXPARTE ORDER:
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The cowt grants a mistrial except for the termination of marital status.

This is set for a one duy trial on Novermnber 29, 2021, it will not finish and this court does net have a dste
avallable.

Pursuant to CRC 5.82 (C)(S) For dissohution, lagal separation, and nullity cases initially filed on ar aRer
January 1, 2014, the goals of any family centered case resolution process should be to finalize
dispositiors as follows:

{A) At least 20 percent are disposed wthin 6 months from the date the petition was filed;
{8) Atieast 75 percent are disposed within 12 months from the date the petition was filed; and
(C) Atieast 90 percent are disposed within 18 months from the date the petition was filed.

The matter s s=t for a twa day trial on November 29, 2021 and November 30, 2021 at 500 3. m. in the
Presiding Degartment of this case with Judge Lorna Aksne. =100 (

Pending a hearing on October 4, 2021 at 9:00 3.m. the minor child Bryce shall be in the care of Andres
Emert. Father stated during the inktial ex parta hearing In the maoming he was in the emaergency room
and had been there since the notice of the ex parte hearing on Septembsr 29, 2021. Ne later stated
that he had been in the hospRal prior to the ex parte notice, the court ordered him to tum the chikd aver
to mother, he sald that he was going to pick up the child later, then sald he was in his doctors office.

The court tralied the matter to 3:30 p.m. so father could sppear. The coust revoked Mr. Emer’s ablliey
%0 sppear by Teams.

AR 3:30 p.m,, father appesred on the phoae and represented he had a heart attack snd was in the
hospital. Father is ordered to turn over the minor to his mother forthwith. This is not a change of
asstody but merely a continuance to give father the ability to present his case.

The cowst finds an emargency to supervised fathers viits purnsat to CRC 5.151 besed upon the
dederation of Mark Fidelman filed September 15, 2021 by father.

From: Lantz, Kristin <Kristin.Lantz@SDCourt.CA.Gov>

Sent: Tuesday, October5S, 2021 4:37 PM

To: Dave Schulman (dschulman@msmfamilylaw.com) <dschulman@msmfamilylaw.com>; robemert@msn.com
<robemert@msn.com>; mcord @apjohnsonesq.com <mcord @apjohnsonesq.com>; catie@gylfamilylaw.com
<catie@gylfamilylaw.com>

Cc: Husted, Adelina <Adelina.Husted @SDCourt.CA.Gov>

Subject: Minute Order re: Recusal, reassignment, and RFO date on 10/7/21 at 10am

Good aftemoon,
Please note that Minor’s Counsel’s RFO has been set on 10/7/21 at 10:00 am in

the Presiding Department (1002). Judge Alksne has ordered all parties and
counsel to appear IN PERSON.

Thank you,
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COURT OF APPEAL, FOURTH APPELLATT p—

Fourth Appellate District

DIVISION ONE FILED ELECTRONICALLY

02/26/2024

STATE OF CALIFORNIA Brandon L. Henson, Clerk

In re the Marriage of ANDREA L.
SCHUCK and ROBERT EMERT.

ANDREA L. SCHUCK,
Respondent,
V.

ROBERT EMERT,

Appellant.

THE COURT:

By: Rita Rodriguez

D079955

(Super. Ct. No. 19FL010852N

ORDER DENYING REHEARING

The petition for rehearing is denied.

Copies to: All parties

O’ROURKE, Acting P. J.
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H. Conformed copy of motion to rehear.

Please note that this was removed as it is already part of the
record.
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Filed 1/30/24

NOT TO BE PUBLISHED IN OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as Sfecmed by rule 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of rule 8.1115.

COURT OF APPEAL, FOURTH APPELLATE DISTRICT
DIVISION ONE

STATE OF CALIFORNIA

In re the Marriage of ANDREA L.
SCHUCK and ROBERT EMERT.

D079955
ANDREA L. SCHUCK,

Respondent, (Super. Ct. No. 19FL010852N
V.
ROBERT EMERT,

Appellant.

APPEAL from a judgment of the Superior Court of San Diego County,
Patti Ratekin, Commissioner and Lorna Alknse, Judge. Affirmed.

Robert Emert, in pro. per., for Appellant.

Law Office of Linda Cianciolo and Linda Cianciolo for Respondent.

Self-represented litigant Robert Emert (Robert) appeals a family court
judgment entered against him by a family court commissioner, Patti Ratekin,
arguing it 1s “void” or “required to be set aside and or vacated due to
[Commissioner Ratekin’s] egregious violations of state and federal laws/rules

that govern our courts basic due process, basic service, and ethical conduct”
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and also because “she entered the judgments [sic] after she recused . ..."1
Robert also appeals from rulings by Judge Lorna Alknse, who he claims,
“kept me, my evidence, my witnesses and my [American Disability Act]
coordinators out of my own trial even though I simply requested a
continuance and or remote hearings due to a heart attack.” Finally, he
claims, with no citation to the record, that Judge Alana Robinson refused to
hear his challenge to Commissioner Ratekin’s rulings.

Respondent Andrea L. Schuck (formerly Emert (Andrea)) points out
Robert has failed to cite to the record and provide cogent arguments or sound
legal analysis and therefore has not presented sufficient grounds for reversal.
We agree and affirm.

DISCUSSION

“Every brief must support any reference to a matter in the record by a
citation to the volume and page number of the record where the matter
appears.” (Cal. Rules of Court, rule 8.204(a)(1)(C).) ... If a party fails to
support an argument with the necessary citations to the record, the
argument will be deemed waived.” (LA Investments, LLC v. Spix (2022) 75
Cal.App.5th 1044, 1061; accord, In re S.C. (2006) 138 Cal.App.4th 396, 408.)

Further, it 1s an appellant’s burden to provide an adequate record

establishing error. (Parker v. Harbert (2012) 212 Cal.App.4th 1172, 1178.)

1 As respondent points out, one of Robert’s notices of appeal states the
appeal 1s from Commissioner Ratekin’s October 15, 2021 order, but that is
the date the commissioner filed her June 24, 2021 order. We construe the
appeal as taken from the June 24, 2021 order. We liberally construe notices
of appeal “ ‘so as to protect the right of appeal if it is reasonably clear what
[the] appellant was trying to appeal from, and where the respondent could
not possibly have been misled or prejudiced.”” (In re Joshua S. (2007) 41
Cal.4th 261, 272; accord, Cal. Rules of Court, rule 8.100(a)(2).) Robert’s
second notice of appeal states it is from Judge Alksne’s November 18, 2021
order.

Document received by the CA Supreme Court.



145

Generally, an appellant must include in the record either a reporter’s
transcript or a settled statement. (Foust v. San Jose Construction Co., Inc.
(2011) 198 Cal.App.4th 181, 187; Gonzalez v. Rebollo (2014) 226 Cal.App.4th
969, 977 [*“Without a complete record, we are unable to determine whether
substantial evidence supported the implied findings underlying the trial
court’s order”].) “ ‘Failure to provide an adequate record on an issue requires
that the issue be resolved against [appellant].”” (Foust, at p. 187.) These
rules of appellate procedure apply regardless of whether an appellant is
represented by counsel or is self-represented. (Nwosu v. Uba (2004) 122
Cal.App.4th 1229, 1247.)

Any ambiguity in the record is resolved in favor of the judgment.
(Jameson v. Desta (2018) 5 Cal.5th 594, 608).) On appeal, this court starts
with a presumption that the judgment or order being appealed is correct; the
burden is on the appellant to affirmatively show error. (Denham v. Superior
Court (1970) 2 Cal.3d 557, 564 [“ ‘All intendments and presumptions are
indulged to support [the judgment or order] on matters as to which the record
1s silent, and error must be affirmatively shown’ ”].)

As an appellant, Robert is further obligated to demonstrate how the
rulings he challenges prejudiced him. (See Cassim v. Allstate Ins. Co. (2004)
33 Cal.4th 780, 800-802; Paterno v. State of California (1999) 74 Cal.App.4th
68, 105-106 [“[O]ur duty to examine the entire cause arises when and only
when the appellant has fulfilled his duty to tender a proper prejudice
argument. Because of the need to consider the particulars of the given case,
rather than the type of error, the appellant bears the duty of spelling out in
his brief exactly how the error caused a miscarriage of justice”]; Vaughn v.
Jonas (1948) 31 Cal.2d 586, 601 [“[t]o presume in favor of error or prejudice
would be directly contrary to the policy of this state”].)
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Based on the above principles and Robert’s deficient briefing, we are
unable to conduct a meaningful review of his assertions of error and must
resolve this appeal in favor of the judgment. Robert has forfeited his claims
because he has not set forth the portion of the courts’ rulings he disagrees
with or made cogent arguments assigning error based on the applicable law.
The presentation of an appeal is not merely a rehash of arguments
unsuccessful at trial, but instead is a careful assertion of legal error and
resulting prejudice. (Rossiter v. Benoit (1979) 88 Cal.App.3d 706, 712.)

At the outset of his opening brief, Robert acknowledges his brief lacked
proper citation to legal authority: “In the interest of clarity and readability,
this brief focuses on the application of key authorities, those that are most
essential to the arguments presented in this case. Although the tenor of the
entire brief reflects the principles set out by a broad range of authorities as
referenced below, the document does not explicitly cite every authority on
every page. The table of authorities that accompanies this brief provides a
comprehensive list of all the cases, statutes, and other sources that
significantly influenced the positions taken in this brief. [§] The lack of page
numbers provided in the table of authorities that are supposed to correspond
to those sections where the authorities are explicitly invoked and discussed is
not necessary as all the table of authorities are paramount in describing this
scenario. It should be understood that the principles drawn from these
authorities permeate the entirety of the arguments, even if not expressly
cited on every page. [Y] This approach ensures that the brief remains cogent,
while still acknowledging the breadth of authority underpinning the
argument.” (Some capitalization omitted.) “By failing to provide an adequate

record, [Robert] cannot meet his burden to show error and we must resolve
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any challenge . . . against him.” (Hotels Nevada, LLC v. L.A. Pacific Center,
Inc. (2012) 203 Cal.App.4th 336, 348.)

We also decline to address Robert’s arguments raised for the first time

in the reply brief, including his request for judicial notice.2 “For obvious
reasons of fairness, points raised for the first time in a reply brief will
ordinarily not be considered.” (Rubinstein v. Fakheri (2020) 49 Cal.App.5th
797, 809.) This includes his request for an evidentiary hearing. “Although
appellate courts are authorized to make findings of fact on appeal . .. the
authority should be exercised sparingly. [Citation.] Absent exceptional
circumstances, no such findings should be made.” (In re Zeth S. (2003) 31
Cal.4th 396, 405.)

2 After filing his reply brief, Robert filed in this court a motion
requesting we take judicial notice of unspecified “undisputed factual matters
in the record of this case.” He also requested an evidentiary hearing “in order
to present additional evidence related to the timeline and events stated
below, which establish that the trial court lacked jurisdiction when it
recorded the November 29, 2021 default judgment on [January 24, 2022] due
to the automatic stays triggered by [his] previously filed appeals[.]” We
denied the request for judicial notice by separate order.
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DISPOSITION

The judgment is affirmed.

WE CONCUR:

IRION, J.

DATO, J.

O’ROURKE, Acting P. J.

BRANDON L. HENSON, Clerk of the Court of Appeal,
Fourth Appellate District, State of California, does hereby
Certify that the preceding is a true and correct copy of the
Original of this document/order/opinion filed in this Court,
as shown by the records of my office.

WITNESS, my hand and the Seal of this Court.

01/30/2024
BRANDON L. HENSON, CLERK
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